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Dear Readers:

We are thrilled to be operating from
our new premises and our team is
highly motivated with this new stage
in the life of our organisation. We are
all very aware of the many challenges
facing us as we strive to continue on
our growth path and the adequate
environment and facilities are essen-
tial for our team to perform to the
best of their abilities. We are ex-
tremely proud of the enthusiasm
shown by the team in making the
move a successful one and take this
opportunity to thank each member of
the team for their commitment.

Jimmy Wong
Managing Director
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DTOS Ltd is now operational in Raffles Tower

We are pleased to announce that we are now settled at our new offices

at Raffles Tower, Ebene, since Monday August 09, 2010.

The move went well and DTOS’ operational, compliance, business development,
technical and internal administration teams are now under one roof with in-
creased operational efficiency. Our offices now lie at the heart of Mauritius’
Cybercity, Ebene, a well-established area which has become a thriving business
and financial hub where many of the country’s brand names in banking, finan-
cial services and ICT are now located. The new office now provides more space
to cater for the growing needs of our company and is equipped with state-of-
the art technology, training facilities to complement the existing strong service
levels our customers deserve. Our clients can be assured of an excellent corpo-

rate environment and fully-equipped meeting space.

Mr Wong, Managing Director of DTOS says “Our business model relies on build-
ing long-term partnerships with our clients and we would obviously like them to
feel welcomed to our premises when hosting meetings and conferences. The
new office space allows us to do that in comfort; it is specifically designed to

facilitate meeting and interacting with our clients.”

“When the firm started in 1993, there were 10 of us, but today the figure is 150.
We are still looking to expand and with 34000 square feet, there is no shortage

of space in the new offices”, says Senior Manager, Mr Allagapen.

The company has benefited from rapid growth over the past 17 years, both
organic and resulting from the acquisition of Knights and Johns Management
Limited and Interface International Limited - two management companies fo-
cused on the French and Indian Ocean markets; and Interface Management
Services that specialises in setting up domestic companies and providing admin-
istrative, secretarial and accounting services to these entities. The whole DTOS
team takes this opportunity to thank our clients and partners for their trust and

continued support.




Indian Legal and Regulatory Developments with respect to International

Investments into India - Hemant Sahai Associates

Inflow of foreign investment into India has been significant despite the economic downturn in most west-
ern markets. The significant growth of international investment into India is an indication of the liberal
regulatory structure and India’s growing market.

This article focuses on the recent regulatory changes that, in our opinion, shall have a significant impact on
the investment landscape and inflow of foreign investment in the country. It is important to note that these
are in the nature of legislative enactments and judicial interpretations, the impact of which cannot be accu-
rately ascertained at this stage, but can only be speculated.

Competition Act

In India, the Monopolies and Restrictive Trade Practices Act, 1969 was repealed and the Competition Act
was enacted in 2002 (“Competition Act”) to promote competition that will result in industrial growth lead-
ing to greater efficiency and innovation. The Competition Act envisaged a new Competition Commission of
India (“CCI”) whose mandate is to regulate:

Anti-Competitive Agreements;
Abuse of Dominant Position; and

Combinations, in the form of Acquisition, Mergers and Amalgamations.

After prolonged deliberation certain sections of the Competition Act were notified in May 2009. As on date,
only the provisions related to (a) and (b) have been brought into force while (c) is yet to be notified.

The main concern as regards the competition regime in India is the proposed procedure for approval of a
merger from the CCl. Under the Competition Act, proposed combinations crossing the specified threshold
limits must be notified to the CCl within 30 days of the execution of the merger agreement.* Also, the CCI
has a time-frame of 210 days to clear the combination.** This is seen as an unusually long waiting period
and may materially impact merger activities in India. The CCI has in recent times however said that they
would seek to ‘fast-track’ merger approvals within a 30-day timeframe.

EDIc Clarifications on Downstream investments

India received Foreign Direct Investments (“FDI”) of about USD 7,181 million during the period - January to
April, 2010. FDI and Foreign Portfolio Investments in India are controlled and regulated by the provisions of
the Regulation No. 20/2000 issued under the Foreign Exchange Management Act, 1999 (“FEMA”). The en-
forcement agencies are the Foreign Investment Promotion Board (“FIPB”), Ministry of Finance, Government
of India and the Reserve Bank of India (“RBI”). Earlier Ministry of Commerce & Industry, Department of In-

dustrial Policy & Promotion issued press notes from time to time for the purpose of notifying FDI policy.

o}

*Section 6(2) of the Competition Act.

**Section 6(2A) of the Competition Act. This period can be extended up to 60 days. If the CCl cannot finish investigation
within that time, the merger is deemed to be approved.
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an Minister of Externa

External Affairs Minister of India, Mr. S. M. Krishna, qualified
his first visit to Mauritius as satisfying, eventful and useful as
to gain a better understanding of the special relationship that
exists between the two nations. It was a success to deepen
India’s diplomatic thrusts in Mauritius with a focus to expand
strategic dialogue.

The official visit of the Indian Minister provided the opportu-
nity for the signature of five Memoranda of Understanding
(MoU) on cultural cooperation, the provision of an Offshore
Patrol Vessel for the surveillance of territorial waters, the es-
tablishment of a warning system for tsunamis and IT Security,
among others.

Mr. Krishna asserted that India and Mauritius have such a
wide range of issues of mutual interest that cooperation is
comprehensive and multidimensional. He expressed confi-
dence that his visit would lead to further strengthening of
relations and cooperation in the years to come.

The Minister of Foreign Affairs, Regional Integration and Inter-
national Trade, Dr. A. Boolell, who stated that over and above
kinship and mutual feelings, India is also a privileged partner.
“We are glad to attract as many investors as possible from
India, and as a responsible government, we make it a point to
create an enabling environment and offer the appropriate
facilities and incentives to attract further investment”, he
said.

According to Dr Boolell, there is the political will between the
two countries to converge strength and forces to not only

move the process forward on sensitive issues such as eco-

nomic agreement, investments and financial services but
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try’s gratitude to the Indian government for the continu-
ous technical assistance being provided to build our ca-
pacity. Dr Boolell assured Mr. Krishna of Mauritius’ sup-
port to India for fair representation within other organi-
sations such as the World Bank and International Mone-

tary Fund.

Netherlands to sign TIEA with Mauritius

The Dutch government has united on plans to conclude
tax information exchange agreements (TIEAs) with Uru-
guay, Mauritius and Brunei, in a further endeavour to
combat tax evasion. The proposal, put forward recently
by Dutch Finance Minister Jan Kees De Jager, was

adopted by the cabinet.

Based on the TIEA’s, the Netherlands will be able to re-
quest targeted information pertaining to savings, divi-
dends and profit distributions from the relevant tax au-
thorities in the other country. According to the Dutch
Finance Ministry, up until now, similar agreements have
been signed with over 30 countries. In the first half of
the year, tax information exchange agreements were
signed with Switzerland, Hong Kong, Belize, Saint Lucia,

Gibraltar, the Marshall Islands and Liberia.

The government aims to sign the treaties with Uruguay,
Mauritius and Brunei in the second half of 2010.

Cont’d on page 6
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However with the coming into force of Circular 1
of 2010 with effect from 1 April 2010 (“the Circu-
lar”), all previous Press Notes on FDI in India have
now been subsumed into one, and it has been
decided that a consolidated circular would be is-
sued every six months to update the FDI policy.

With this background, in February 2009, the Gov-
ernment of India clarified norms for downstream
FDI through three consecutive press notes (now a
part of the Circular). The Circular has imposed re-
strictions on downstream investments by resident
entities that are “owned and controlled” by non-
resident entities, that is, entities where non-
resident shareholding is more than 50 percent or
where non-resident shareholders have power to
appoint majority of directors. The definition of
“ownership” and “control” may also prove to be
problematic for many foreign venture capital in-
vestors, since a majority of these entities are set
up as trusts under the Indian Trusts Act 1882,
wherein ownership and control are not defined.
Further, the Circular defined operating companies,
operating-cum-investment companies and invest-
ing companies and laid down the guidelines re-
garding downstream investments by these compa-
nies.

It has been clarified by the Circular that FIPB ap-
proval will be required for downstream invest-
ment (indirect holding) if the holding company
only acts as an “investment company” and is
“controlled” by non-resident / overseas investors.
As a result, closure of a transaction may become
more time-consuming than before - for companies
coming within the definition of “investment com-
panies” under the ambit of the Circular.

Pricing Guidelines for Issue and Transfer of Sh

In a major development RBI amended the Foreign
Exchange Management (Transfer or Issue of Secu-
rity by a Person Resident Outside India) Regula-
tions, 2000* and changed the method of valuation
in case of shares of the company, where the

shares of the company is not listed on any recog-
nised stock exchange in India from erstwhile CCI
guidelines to the discounted free cash flow
method. Further, the pricing guidelines for trans-
fer of equity instruments from a resident to a non-
resident and vice versa issued vide A. P. (DIR Se-
ries) Circular No.16 dated October 4, 2004 have
also been amended. As per the new guidelines, in
case of transfer of shares by resident to non-
resident, (a) where shares of an Indian company
are listed on a recognized stock exchange in India,
the price of shares transferred by way of sale shall
not be less than the price at which a preferential
allotment of shares can be made under the SEBI
Guidelines (b) where the shares of an Indian com-
pany are not listed on a recognized stock exchange
in India, the transfer of shares shall be at a price
not less than the fair value to be determined by a
SEBI registered Category— I, Merchant Banker or a
Chartered Accountant as per the discounted free
cash flow method. In case of transfer of shares by
non-resident to resident, price of shares trans-
ferred by way of sale, by non-resident to resident
shall not be more than the minimum price at
which the transfer of shares can be made from a
resident to a non-resident as given in para above.

SEBI Guidelines

On listed companies, the Securities and Exchange
Board of India (“SEBI”) is the nodal agency for
monitoring publicly listed companies. Further,
every foreign institutional investor (“FIl”) seeking
to invest into the secondary market in India re-
quires permission to register with the SEBI, before
investing in India. This is also the case for foreign
venture capital funds seeking to register in India
who need to comply with SEBI guidelines govern-
ing the same. Separately, takeovers of listed com-
panies in India are governed by the provisions of
SEBI (Substantial Acquisition of Shares and Take-
overs) Regulations, 1997 (“Takeover Code”). As per
the existing provisions no person is permitted to
acquire shares or voting rights of more than 15
percent in a listed company without making an
open offer to acquire a minimum of 20 percent of
such listed company’s shares from the public
shareholders (open offer requirements).

5 -

*Notification No. FEMA 205/2010- RB, Dated April 7,
2010A. P. (DIR Series) Circular No.49, May 04, 2010
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However, under a concept of ‘creeping acquisi-
tions’ under Regulation 11(1) of the Takeover
Code, an acquirer who holds more than 15 per-
cent but less than 55 percent of shares or voting
rights in a listed company may acquire additional
shares or voting rights not exceeding 5 percent in
any financial year without making an open offer to
the public shareholders of the listed company;
provided the post-acquisition shareholding / vot-
ing rights of the acquirer together with persons
acting in concert do exceed 55 percent of the eq-
uity share capital of the target company. The ac-
quirer can continue acquiring 5 percent shares
every financial year until reaching the limit of 55
percent when the acquirer has to make an open
offer of at least 20 percent of voting rights to the
public shareholders. Further, under Regulation 7
(1A) of the Takeover Code, when the acquirer is
holding between 15 percent to 75 percent of the
target company, any acquisition or sale of shares
aggregating to (+/-) 2 percent will have to be dis-
closed to the target company and the relevant
stock exchanges. Further, ADRs/GDRs giving the
holders voting rights have also been brought un-
der the purview of the open offer requirements. *

Recently, the Takeover Regulation Advisory Com-
mittee has, in July 2010, recommended sweeping
changes to the Takeover Code. Some of the pro-
posed changes are:

(i) Increase in the open offer ‘trigger’ from
15 to 25 percent;

(ii) Size of the open offer to be increased
from 20 percent to the entire sharehold-
ing of the target (i.e. 100 percent);

Other recommendations regarding the
safeguarding of minority shareholders,
disclosure of delisting plans at the time of
takeovers and incorporation of Corporate
Governance norms.**

SEBI has yet to decide upon the recommendations
and a final analysis regarding the impact can only
be made if the amendments are formally issued.

The said proposals are clearly made with a view to
let private equity (PE) funds, financial institutions
and foreign institutional investors get more room
to maneuver (for instance, the increase in the
threshold limit for open offers will allow them to
raise their stakes in an entity). However, the
changes may be an impediment to merger and
acquisition activity in the country, since it makes it
mandatory for an open offer of the entire share-
holding of the target.

Amendment to public shareholding requireme
in listed companies

By amending the Securities Contracts (Regulation)
Rules, the government has increased the threshold
level of public holding in the listed companies to
25%. Existing listed companies having less than
25% public holding have to reach the minimum
25% level by an annual addition of not less than
5% to public holding. For new listing, the compa-
nies with post issue capital of more than Rs. 4000
crore, the company is allowed 10% public share-
holding but even such companies shall have to
comply with 25% public shareholding requirement
by increasing its public shareholding by at least 5%
per annum.

Some other key developments

It is also worth mentioning about a few significant
upcoming regulatory changes which are likely to
impact the investment landscape in the country,
namely the provisions of the Companies Bill 2009
which has been reintroduced in the Parliament.
This Bill will change the dimensions of company
law in general and merger laws in particular in In-
dia, once it is enacted. As regards taxation, pres-
ently the Income Tax Act, 1961 is the nodal legisla-
tion governing direct taxation in India.

*Regul ation 3(2) of the Tak
a form of derivative issued to investors through deposito-
ries in the US/Europe where the underlying are securities
of Indian entities.

**http://www.livemint.com/2010/07/19235625/Takeover-
rules-set-for-a-mammo.htmi?d=1
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Attorney General opens COMESA (Common Market

Eastern and Southern Africa) Court of Justice Retreat

The Government aims at making of Mauritius a legal hub
and the holding of the current COMESA Court of Justice
Retreat on the island is more than welcome, stated the

Attorney General, Mr. Yatin Varma.

The Retreat which held this month reviewed the current
Strategic Plan of the COMESA Court of Justice and pre-
pared a new Strategic Plan for the period 2010-2015. The
main issues discussed were: Fair and Timely Case Resolu-
tion; Access to Justice; A Strong Judiciary and Workforce;
A Sound Infrastructure; Security and Disaster Prepared-

ness; and Public Trust, Confidence and Awareness.

The Attorney General pointed out that through its duty of
ensuring the observance of the rule of law in its interpre-
tation and application of the COMESA Treaty, the Court
has an important role to play in the integration agenda of

COMESA.

As COMESA proceeds further with the integration process
such as the launching of the COMESA Customs Union in
June 2009 and the start of the process for a single Free
Trade Area for the three Regional Economic Communi-
ties, namely the COMESA, EAC (East African Community)
and SADC (Southern Africa Development Community), the
COMESA Court of Justice will be called upon to play an

increasingly prominent role in harmonising the legal in-

struments in the region, added Mr. Yatin Varma as he
laid emphasis on the strategic importance of the CO-

MESA Court.

The COMESA Court has jurisdiction to adjudicate upon
all matters which may be referred to it pursuant to the
COMESA Treaty. Specifically, it ensures the proper inter-
pretation and application of the provisions of the Treaty
and adjudicates any disputes that may arise among
Member States regarding the interpretation and appli-

cation of the provisions of the Treaty.

The decisions of the Court are binding and final. Deci-
sions of the Court on the interpretation of the provi-
sions of the COMESA Treaty have precedence over deci-
sions of National Courts. To ensure the independence of
the Court, Article 9 (2) (c) of the COMESA Treaty pro-
vides that the Council shall give directions to all other
subordinate organs of COMESA other than the Court in

the exercise of its jurisdiction.

The COMESA Court of Justice was established under
Article 7(1) of the COMESA Treaty signed on 5 Novem-
ber 1993 in Kampala, Uganda and ratified a year later in
Malawi on 8 December 1994. The Court is currently
composed of twelve judges, constituting the Appellate

and First Instance Divisions.

Launching of the World Investment Report 2010

The World Investment Report 2010 was officially

launched at the seat of the Board of Investment (BOI) on
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22 July 2010 simultaneously with the rest of the world. Since
2004, BOI has partnered with UNCTAD to launch this report
annually. The World Investment Report 2010 is composed of

two themes:

Foreign direct investment (FDI) and climate change: A review of
how developing countries can promote FDI in low-carbon sec-
tors and benefit from it.

The transnational corporation (TNCs) development paradigm: A
study of the changing operations of TNCs and how these altered

practices affect development.

This report shows a promising investment outlook in the face of
fragile global financial and economic recovery. Following down-
turns in 2008 and 2009, global flows are expected to recover

slightly this year, with stronger recovery in the next two years.

In the African continent, FDI flows fell by 19% in 2009 to $59
billion mainly due to a contraction in demand and falling com-
modities prices. Southern Africa remained the largest recipient
of the region. The contraction of African FDI was lower in in-
vestments for the services sector, which improves the position

of Mauritius as the services gateway to Africa.

In 2010, the report notes that continued interest from the Asian
economies and rising commodities prices should help increase
FDI into Africa. Intra-regional FDI within Africa is also increasing
with South Africa holding 22% of its outward stocks in other
African nations. Mauritius can play an important role for struc-

turing these investments.

Mauritius is cited to have successfully attracted FDI in informa-
tion technology based on its declared policy of turning the coun-

try into a ‘cyber island’.

Guest Article: Cont’d from page 5

The Government has recently introduced a draft Direct
Tax Code, to be implemented in 2011, which aims to
simplify the tax provisions in India and bring them at par
with the international standards of taxation.

The above discussion and analysis goes to show the
stage of development and changing environment in the
laws regulating foreign investment into India. Although
these are at a nascent stage and still evolving, however
a concerted effort is seen on the part of the legislators
to fill the gaps and counter the shortcomings in the pro-
visions thereby effectively addressing the demands of
the corporate world, foreign investors and the interests
of the various other stakeholders alike.

The Authors of this Article are Aparajit Bhattachary
Partner; Harvinder Singh, Senior Associate; and S
edha Dutta, Associate at the Indian law firm Hema
Sahai Associates (HSA).
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New Delhi +91 11 4340 0400
Mumbai +91 22 4340 0400

Email aparajit@sahailaw.com
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BOARD OF DIRECTORS DTOS is a leading service provider in the Global Financial Services Centre of Mauritius. It
Patrice d’Hotman de Villiers (Chairman) is a Management company duly licensed by the Financial Services Commission (FSC) to

Jimmy Wong (Managing Director) provide inter alia, corporate, trustee and fund administration services.
Eric Venpin
Gaetan Lan DTOS Trustees Ltd is a wholly owned subsidiary of DTOS Ltd and licensed by the FSC to

Simon Pierre Ray act as qualified trustee and to provide trust-related services.
Amit Verma

Third Party Administration

DTOS Ltd has extensive experience in the administration of different types of funds that covers the traditional one tiered struc-
ture funds, master feeder funds, private equity funds, hedge funds. It offers an array of services to funds located in other juris-
dictions. The services encompass the following areas:

Fund Accounting Financial Accounting Compliance Registrar & Transfer Agency Reporting and client services

With the proven capability to deliver high quality services for any size of fund, we offer a truly integrated service that can vary
from fund accounting and administration amongst others. Our team services a vast client base including large pension funds,
mutual funds, reputable international banks, Fortune 500 companies, institutional investors and their investment managers
throughout the world.
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Disclaimer:The information in the newsletter was prepared by the professional staff of DTOS Ltd. The information given is not exhaustive and readers are
advised to consult with professionals such as independent accountants, legal counsel and investment bankers before taking any formal action. DTOS Ltd will be
pleased to discuss specific problems.

Whilst all reasonable care has been taken in the preparation of this newsletter, DTOS Ltd accepts no responsibility for any errors it may contain, whether
caused by negligence or otherwise, or for any loss, however caused, sustained by any person that relies on it.




