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Dear Readers,

We welcome the extremely positive
news from India regarding the recent
ruling from the Authority for Advance
Ruling (AAR). The AAR has reiterated
how established and sound Mauritius
continues to be as a jurisdiction for struc-
turing investments in India.

The ruling reminds us of the salient fac-
tors that have contributed to make Mau-
ritius the preferred jurisdiction for multi-
nationals and fund managers for so many
years. Investors want a tried and tested
structure.

Jimmy Wong
Managing Director
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Mauritius and France sign agreements on Invest-
ment Protection and Sustainable Development

Mauritius and France signed three agreements covering investment protection and
sustainable Development, in Port Louis on March 9, 2010. The Minister of Finance
and Economic Empowerment, Dr Rama Sithanen, signed on behalf of the Mauritian
Government and the French Government was represented by the Secretary of State
for External Trade, at the Ministry of Economy, Industry and Employment, Mrs
Anne-Marie Idrac, who was on official visit in Mauritius on 8 March 2010.
The agreements are as follows:

° an Investment Promotion and Protection Agreement (IPPA) between Mauri-
tus and France;

° two financing agreements for general budget support: one, with the Agence
Francaise de Développement (AFD) for a loan amounting to Euro 125 million
for the environment and energy sectors with the overall objective to con-
tribute to the sustainable development of Mauritius, and the other, a grant
of Euro three million from the EU, for the Environment Aid Programme for
Mauritius (EAPM), financed by the Global Climate Change Alliance (GCCA),
which aims at supporting the most vulnerable countries with respect to their
capacity to adapt to the effects of climate change.

The core principles under the IPPA are the granting of most-favoured-nation treat-

ment to investors of the two contracting parties in addition to fair and equitable

treatment in conformity with the provisions of international law. The IPPA will also
establish a predictable investment framework and contribute to the engendering of

a stable business environment which will benefit both countries in terms of job crea-

tion, increased domestic economy efficiencies and opportunities to attract new

investment and technology in support of the competitiveness and economic growth.

As regards the two financing agreements by the AFD and EU, they will complement
and reinforce the budget support programme by sharing similar global objectives of
financing projects and initiatives in the context of climate change and sustainable
development. Funds under the EC EAPM grant, designed to support sustainable
development, climate change and adaptation measures in Mauritius, will be dis-
bursed in two equal fixed tranches of Euro 1.4 million each in 2010 and 2011. The
remaining Euro 200 000 will serve for the purpose of capacity building within the
EAPM.

Another agreement was signed between the State Investment Corporation Ltd and
the Compagnie Frangaise d'Assurance pour le Commerce Extérieur (COFACE), to

allow Mauritian investors to benefit from export credit insurance scheme.



Background
Article 13(4) of the India-Mauritius Double

Taxation Avoidance Agreement ('DTAA') provides that
gains derived by a resident of a contracting state from
the alienation of specified property will be taxable only
in the state of residence of the

alienator.

Circular No 682, dated March 30th 1994 ('Circular No.
682'), issued by the CBDT clarified that in terms of Arti-
cle 13(4) of the DTAA capital gains derived by a resident
of Mauritius from alienation of shares of Indian compa-
nies shall be taxable only in Mauritius according to Mau-
ritius tax law.

Relying on the above Circular, a large number of Foreign
Institutional Investors ('Fll'), which were residents of
Mauritius, invested large amounts of capital in shares of
Indian companies with expectations of making profits by
sale of such shares without being subjected to tax in
India. However, the tax authorities in India started issu-
ing show cause notices to some Flls functioning in India
asking them to show cause as to why they should not be
taxed on profits from sale of shares accruing to them.
The basis on which the show cause notice was issued
was that the recipients of the show cause notice were
mostly “shel |l compani es
operating through Mauritius, whose main purpose was
investment of funds in India.

It was alleged that these companies were controlled and
managed from countries other than India or Mauritius
and as such they were n(
to derive the benefits

of the DTAA.

To clarify the situation, the CBDT issued Circular No. 789
dated April 13, 2000, stating that wherever a certificate
of residence/ Tax Residency Certificate ('TRC') is issued
by the Mauritian authorities, such certificate of resi-
dence will be deemed sufficient evidence for determin-
ing residence as well as beneficial

ownership for the purposes of the DTAA.

The validity of the aforesaid Circular was upheld by the
Supreme Court in the case of UOI v. Azadi Bachao Ando-
lan: 263 ITR 706.

Facts

The Applicant, E¥TRADE Mauritius Limited ('Applicant')
was a GBL company incorporated in Mauritius. It had
been issued TRC by the Mauritius Tax Authorities. The
Applicant was a subsidiary of Converging Arrows Inc. USA
which in turn was a subsidiary of E¥TRADE Financial Cor-
poration, USA.

During the years 2005 through 2007, the Applicant
bought equity shares of a listed Indian Company by way
of direct purchase and also received shares upon conver-
sion of the Global Depository receipts. The Applicant
received funds from its Holding company for the pur-
chase of these shares by way of capital contribution and
loans. The Foreign Investment Promotion Board ap-
proved the increase in foreign equity participation in the
equity capital of the Indian company by the Applicant
and the shares were registered in the name of the Appli-
cant. In other words, the Indian company recognised the
Applicant as its shareholder. The dividends from the
shares were being received by the Applicant. In 2008, the
Applicant entered into a Share Purchase Agreement with
HSBC Violet Investment (Mauritius), a company incorpo-
rated in Mauritius, for sale of shares of the Indian com-
pany. On receiving the sale price, the Applicant passed a
resolution reducing its capital and paying dividend to its
parent company. The gains arising in the hands of the
Applicant were in the nature of long term capital gains.

Section 90 of the Income Tax Act, 1961 ('the Act'), pro-
vides an option to the non-resident tax payer to apply
the provisions of the Treaty if the same are more benefi-
cial as compared to the provisions of the Act.

The Applicant was a tax resident of Mauritius as per Arti-
cle 4 of the DTAA and was eligible to claim treaty bene-
fits.

The Applicant approached the Assistant Director of
the Income Tax (‘ADIT') for obtaining a 'nil' with-
holding tax certificate in relation to the above
transaction of sale of shares. The ADIT however
denied the request and determined the rate of tax
applicable on the gains earned from the sale of
shares as 21.11%.

Being Aggrieved the Applicant filed a writ petition
before the Bombay High Court, which directed the
Applicant to approach the Director of Income-Tax
(International Tax) for a revision of the certificate.
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The DIT subsequently in January 2009, disposed the
revision petition, concurring with the view of
the ADIT.

The Applicant then approached the Authority for Ad-
vance Ruling (‘AAR') to seek a ruling on the issue of
availability of capital gain tax exemption under the
DTAA in respect of sale of shares in the Indian company.

Contention of the Revenue

The Revenue contended that there is scope and suffi-
cient reason to infer that the capital gain from the sale
of shares arises in the hands of the US Company which
holds the Applicant Company.

That is to say that the beneficial ownership of the shares
of the Indian company which were sold vested with the
US Company and the Applicant Company was only used
as a conduit by the Holding Company to avoid capital
gains tax in India. Furthermore it was argued that even
after the decision of the Supreme Court in the case of
Azadi Bachao Andolan (Supra), the question of colour-
able device still survives for consideration and it is upto
to the Revenue to examine the real nature of the
transaction. It was further contended that since still
some enquiry was necessary to unravel the correct facts
as regards source of funds used by the Applicant to buy
shares in the Indian company, treatment of share hold-
ings, the manner of accounting and the role played by
the US Company in the deal, it was inappropriate at this
stage to give a ruling on the questions raised by the
Applicant.

Contention of the Applicant

The counsel for the Applicant contended that the con-
cept of 'beneficial ownership' is irrelevant in the context
of Article 13 of the DTAA and that such expressions has
been only used in Article 10 and 11 of the DTAA.

The Applicant also stated that it had already furnished
the information required by the Revenue and has also
already filed before the AAR all the relevant material
and clarifications to dispel the doubts entertained by
Revenue.

In view of the Circular No. 682 and Circular No. 789
issued by the CBDT and the Supreme Court ruling in the
case of Azadi Bachao, it was argued, that the enquiry
the Revenue seek to make are futile and wholly unnec-
essary.

Ruling of the AAR

The AAR while holding that capital gains tax exemp-
tionass provided in the DTAA was available to the Appli-

cant in respect of the above transaction extensively re-
ferred to the Supreme Court's decision in Azadi Bacaho
Andolan. The AAR observed that in that case, the Su-
preme Court did not find any legal taboo against 'treaty
shopping'. Treaty shopping and the underlying objective
of tax avoidance/mitigation were not equated to a col-
ourable device. Hence, if a resident of a third country, in
order to take advantage of the beneficial provision of a
Tax Treaty between two other countries, sets up a con-
duit company in one of the two countries, the legal
transactions entered into by that conduit entity cannot
be declared invalid. It was further observed that the
motive behind setting up such conduit companies and
doing business through them in a country having benefi-
cial tax treaty provisions was held by the apex Court to
be not material to judge the legality or validity of the
transactions.

The AAR held that it was clear from the facts of the case
that the Applicant was the legal owner of the shares and
it would be difficult to assume that the capital gains have
not arisen in the hands of the Holding company, more so
when according to the binding pronouncement in the
case Azadi Bacaho Andolan, the motive of tax avoidance
is not relevant so long as the act is done within the
framework of law.

The AAR very categorically stated that just because hold-
ing company exercises control over its Indian subsidiary,
it cannot in the absence of compelling reasons dilute the
separate legal identity of the subsidiary.

The fact that the source of funds for the purchase of
shares is traceable to the holding company or that the
Holding company had played a role in suggesting or ne-
gotiating the sale or that the consideration received
ultimately goes to the parent company in the form of
dividends or the diminution of capital do not lead to a
legal inference that the holding company in reality
owned the shares and/ or the recipient of capital gains
arising from transfer of shares is the holding company
but not the subsidiary. To take such a view would be
clearly contrary to the ground realities of the mutual
business and economic relations between a holding and
subsidiary company and the inter-se legal structure.

The contention of the Revenue that Circular No. 789
applies only to beneficial owner of dividend income can-
not be sustained as the 'Subject' of the Circular itself
clarifies that clarification given in the Circular are for
both dividends and capital gains. The AAR observed that
it is untenable to propose that as far as capital gains is
concerned, a certificate of residence will not be relevant
to determine the beneficial ownership of the gains but it
would only be relevant for the purpose of dividend in-
come.




Acceptance of offer documents registered with the Financial Services
Commission (FSC) during the previous 12 months in lieu of a full
fledged Listing Particulars

a¢ KS { i 2 c“)fl 9 E OK |.Avo9n@dation of listing entities with a more concentrated invest-

. ment portfolio
of Mauritius alters

° Admission to listing of CIS with issued share capital of less than 25% in
Listing rules public hands
to attract ° Listing of investment entities which can exercise control is now allowed
_ > , under certain applicable conditions
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° While previously only investment companies, unit trusts and open-

ended funds were allowed to provide less than 3 years audited ac-
counts, this requirement has been extended for listing of investment
entities defined under the amended chapter 16

° Listing with market capitalisation of less than MRU 20m (or its USD

S . equivalent) is now allowed during its first year
As an initiative to attract more foreign

investors, the Stock Exchange of Mau- o Net Asset Value to be calculated as per its offer documents as opposed
ritius (SEM) has on 28 January 2010 to the monthly basis under the previous requirement

revised its listing regulations to ac-
commodate for Global Funds. While
previously the SEM only allowed in-
vestment companies, unit trusts and
open ended funds to be listed, the

Floating a global fund on the SEM can be beneficial not only to the fund but to
both existing and potential investors. The SEM is a well regulated exchange
and has gained recognition through its accreditation to various international
bodies such as the World Federation of Exchanges, South Asian Federation of

new listing rules now include .Global Exchanges and African Securities Exchanges Association and Committee of
Schemes, professional CoIIect|Ye. In- SADC Stock Exchanges (COSSE). A listing on SEM provides confidence to inves-
vestment Schemes (CIS), specialised tors thereby increasing the fund’'s po

CIS, expert funds, closed end funds ot ed that the SEM' s trading-cirenfyrastr
and other types of specialised CIS. trading of currencies such as USD, GBP and Euro among others.

This initiative of the SEM follows and

The SEM provides for a six stage process for listing of global funds:
aligns itself with the implementation

of the Securities Act 2007 and the ° Appoint an authorised representative

introduction  of the  Securities  ® Comply with the conditions for listing

(Collective Investment Schemes and ° Submit draft Listing Particulars

closed end funds) Regulations 2008. ° Approval of final Listing Particulars / offer documents
o Listing

The salient amendments that have . S
° Ongoing obligations

been brought by the revised Chapter
16 of the listing rules are:
The main documents to be submitted to the Listing Division of the SEM upon
application for global funds seeking a listing are:

° Formal letter of application

° Draft Listing Particulars

° Certificate of incorporation or equivalent

° Certified copy of issuer’s Constitu
° Certified copies of resolutions authorising issue of the securities

° |l ssuer’s undertaking and directors’

Cont’d next pa¢



Upon submissio 3 3 documents, the SEM ensures a processing turnaround time of 2 weeks.

Once a company has obtained listing, to maintain order and transparency on the market, a number of ongoing reporting
obligations are required from the SEM, some of which are already requirements provided for under the CIS Regulations
2008. Some of the key reporting obligations are; the prompt notification to SEM and shareholders of material events,
i.e. circumstances that may be expected to affect market activity or the prices of listed securities, filing of quarterly and
annual financial statements and subsequent publication thereof (already a requirement under the CIS Regulations
2008),

NAV calculations to be submitted on a regular basis, except as otherwise stated in the listing particulars or offer docu-
ment of the fund. “These obligations have been i mposed
that all relevant information is disseminated with no d

An initial listing fee of USD 1,500 is charged by the SEM with annual fees of USD 1,500. However for multi-classes or um-
brella funds the initial and annual fees will vary as per the number of classes/sub-funds ranging from USD 1,500 per
class/sub-fund for the first three classes/sub-funds to a maximum of USD 10,000 for funds having over 20 classes/sub-
funds. Central Depository and Settlement (CDS) fees on the other hand will be payable by funds using the facilities and
services offered by the CDS.

In a view to enhance accessibility of accurate and up to date information to international investors, the SEM Automated
Trading System (SEMATS), provides in agreement with international well recognised data vendors such as Bloomberg
and Reuters, daily information about prices, listed issuers, products, market statistics and other relevant data of interest
to investors and potential investors.

...Continued from page 3

On the basis of the facts stated and clarified by the Applicant, the AAR agreed with the contention of the
Applicant that by virtue of Article 13(4) of DTAA no capital gain tax was liable to be charged in India on the
sale of shares in the Indian Company.

Our comments

In yet another attempt by the Revenue to deny benefit of capital gains exemption to a Mauritian investor
available under the DTAA, in spite of the succulent enumeration of law in this regard by the Supreme Court
in the case of Azadi Bachao Andolan, the AAR was able to see through the seemingly ingenious but spe-
cious arguments of the Revenue to somehow get around the Supreme Court's decision in the above case.
The above ruling would while putting at rest all doubts in the minds of the foreign investors making invest-
ments in Indian entities through a Mauritius intermediary, regarding the availability of capital gains excep-
tion under the Treaty, it is hoped deter the Revenue from

engaging the tax payer in futile litigation.

The AAR rulings though binding only on the assesses and the tax department in relation to the specific
transaction on which the ruling is sought, do carry a lot of persuasive value.

GUEST COLUMN

For further details please contact:

Rupesh Jain (rupesh@vaishlaw.com)
Ina Bansal (inabansal@vaishlaw.com)

Vaish Associates Advocates
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News at a Glance

Mauritius ¢ Congo sign pact on cooperation
in tourism and agro-industry

The Mauritian Minister for Foreign Affairs, Regional Integration
and International Trade, Dr Arvin Bolell who signed the agree-
ment here on behalf of the government indicated that "this is a
historic event as this is the first agreement that the island has
ratified with Congo."

The General Framework Agreement would explore the possibili-
ties of common interests for both countries. Boolell added that
the accord will also touch the textile industry and the Informa-
tion and Communication Technology (ICT) sector.

On his part, the Congolese Minister of the Presidential Office in
Charge of Special Economic Zones, Alain Akouala Atipault who
signed the pact on behalf of his government said that despite the
fact that Congo has great potential in the mining, tourism and
agricultural industry, it needs the Mauritian expertise in such
sectors as the textile, manufacturing and ICT sectors as his coun-
try will set up four economic zones on the Mauritian model of
the Export Processing Zones. A follow-up committee made up of
some experts from the Board of Investment and Mauritian busi-
nessmen is being currently established.

OECD Tax transparency C Global Forum
launches country-by-country reviews

The international fight against cross-border tax evasion has en-
tered a new phase with the launch by countries participating in
the Global Forum on Transparency and Exchange of Information
of a peer review process covering a first group of 18 jurisdictions:

Australia, Barbados, Bermuda, Botswana, Canada, Cayman Is-
lands, Denmark, Germany, India, Ireland, Jamaica, Jersey, Mauri-
tius, Monaco, Norway, Panama, Qatar, Trinidad & Tobago.

The reviews are a first step in a three-year process approved in
February by the Global Forum in response to the call by G20
leaders at their Pittsburgh Summit in September 2009 for im-
proved tax transparency and exchange of information.

The Global Forum brings together 91 countries and territories,

including both OECD and non-OECD countries. At a
meeting in Mexico in September 2009, participants
agreed that all members as well as identified non-
members will undergo reviews on their implementation
of the standard. These reviews will be carried out in two
phases: assessment of the legislative and regulatory
framework (phase 1) and assessment of the effective
implementation in practice (phase 2).

Mauritius ¢ New Criteria for issue of
occupation permits and residence
permits

Cabinet has taken note that the Vice-Prime Minister,
Minister of Finance and Economic Empowerment would
make regulations under the Investment Promotion Act
to review the criteria for the issue of an occupation per-
mit to investors, professionals and self-employed per-
sons and a residence permit to retired non-citizens to
reflect current conditions whilst remaining in line with
Government ' s objective

and talents and, at the same time, to deter abuse of the
system by persons with no genuine intention to partici-
pate in the economic development of Mauritius. The

new criteria would, inter alia, provide that -

(a) besides an annual turnover exceeding Rs 4m, the
investor should make an initial investment of
USS$100,000 or its equivalent in freely convertible
foreign currency;

(b) a professional should have a monthly salary exceed-
ing Rs 75,000 to be able to register in Mauritius;

(c) a self-employed person should, besides an annual
income of Rs 600,000, make an investment of
USS$35,000 or its equivalent in freely convertible
foreign currency and;

(d) a retired non-citizen should make an initial transfer
of at least US$40,000 or its equivalent in freely con-
vertible foreign currency when first settling in Mau-
ritius.
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http://www.oecd.org/dataoecd/37/39/44824743.pdf
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BOARD OF DIRECTORS DTOS is a leading service provider in the Global Financial Services Centre of Mauritius. It

Patrice d’' Hot man d dis&Mahagementr campanyCdalylicensedzbythe Financial Services Commission (FSC) to

Dedicated Professionals at
your Service

Jimmy Wong (Managing Director) provide inter alia, corporate, trustee and fund administration services.
Eric Venpin

Gaetan Lan DTOS Trustees Ltd is a wholly owned subsidiary of DTOS Ltd and licensed by the FSC to

Simon Pierre Ray act as qualified trustee and to provide trust-related services.
Amit Verma

Third Party Administration

DTOS Ltd has extensive experience in the administration of different types of funds that covers the traditional one tiered struc-
ture funds, master feeder funds, private equity funds, hedge funds. It offers an array of services to funds located in other juris-
dictions. The services encompass the following areas:

Fund Accounting Financial Accounting Compliance Registrar & Transfer Agency Reporting and client services

With the proven capability to deliver high quality services for any size of fund, we offer a truly integrated service that can vary
from fund accounting and administration amongst others. Our team services a vast client base including large pension funds,
mutual funds, reputable international banks, Fortune 500 companies, institutional investors and their investment managers
throughout the world.

M ic P'Dgen 4 SEI"iES PDW@ rs DTOS Fund Services provides a complete and compre-
hensive range of services regarding set up and ad-
DT‘DS Funds SE rViCES ministration of funds. Accounting and fund valuation

services are provided for funds located in Mauritius
and other jurisdictions.

You may have specific business requirements, in
which case you should contact:

Jimmy Wong, FCA, TEP
Amit Verma
f' What if Anabymi= is
.u" Lnit miration
! Tencos Accoumi DTOS Ltd
Microgen 4 f/_rw_cumm. 4th Floor, IBL House, Caudan Waterfront;

Saries Port-Louis, Mauritius.

Email: bd@dtos-mu.com
info@dtos-mu.com Editorial Team
Replioats Fund Structure Tel: +230 203 2020 j|mmy Wong
Fax: 4230 212 6149 Amit Verma
Kevin Allagapen

Diefire Third Party payouts an
e.g admin cost, brokerage Céline Tan
fre 1o Andy Pun Sin

Define aceounting
methodology

Disclaimer: The information in the newsletter was prepared by the professional staff of DTOS Ltd. The information given is not exhaustive and readers are
advised to consult with professionals such as independent accountants, legal counsel and investment bankers before taking any formal action. DTOS Ltd will be
pleased to discuss specific problems.

Whilst all reasonable care has been taken in the preparation of this newsletter, DTOS Ltd accepts no responsibility for any errors it may contain, whether
caused by negligence or otherwise, or for any loss, however caused, sustained by any person that relies on it.



